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think they do believe under the Federal Constitution and un-
der the older ones of the States, that when a law is declared
no law by a high court for being counter to the higher will of
the people as expressed in their permanent constitution, it is
not on a technicality, but because some great liberty right
is infringed by it. Yet it is a curious thing that whereas our
people only got the power to legislate by democratic assem-
blies freely and completely from the year 1776, in hardly
more than a hundred years after their conscious possession
of that power we find a respectably strong popular movement
attempting to reverse it, or, at least, to limit its field. Most
of our advocates of direct legislation by the people assume
that a great mass of law-making would result in practice;
probably the contrary is true; the referendum would destroy
more than the initiative would create. They would go back
to a condition of things which, in theory at least, existed in
the England of the early Saxon times; although, of course,
in those days only the freemen, and no women, had the law-
making vote. Anyhow, it is curious that that representative
government upon which we have been priding ourselves as
the one great Anglo-Saxon political invention should be pre-
cisely the thing that we are now urged to give up. In the
Federalist there is much discussion as to whether it is possi-
ble to have so big a democracy as the United States, and the
answer made by Hamilton was; " Yes, because we shall have
representative government." But detailed discussion of the
initiative we must leave for a later chapter.

Perhaps we begin to detect the prejudice in the general
mind, which is notable in the works of a few earlier theorists,
to prefer statute law to what is known as judge-made law,
on that ground alone. The writer is not of the school that
admits there is such a thing as judge-made law, but believes
the phrase to be a misnomer, at least in ninety-nine cases out
of a hundred. The whole theory of the English law is that it
exists in and by the people and is known of them before it
is announced by a judge, and although the extreme of this